STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing Nos. 16,841

)
) & 17,057
Appeal of )

| NTRODUCTI ON

The petitioner appeals certain actions of the Departnent of
Aging and Disabilities (DAD) regarding her license to operate a
residential care hone. DAD has noved to dism ss the appeals for
noot ness and the petitioner's failure to pursue the matter. The
facts necessary to rule on the Departnent's notion are not in

di sput e.

FI NDI NGS OF FACT

1. In May 2000 DAD granted the petitioner a license to
operate a residential care hone known as Gamme's Farm The
| i cense contai ned several conditions and was set to expire, by
its express ternms, on Decenber 31, 2000.

2. Followng the issuing of the license the Departnent
i nspected the hone several tinmes, and issues arose regarding the
petitioner's conpliance with the conditions of her |icense and
ot her Departnent regul ations. On Novenber 7, 2000 the
Department notified the petitioner that it was revoking her

conditional |icense.
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3. Followng a Comm ssioner's Review hearing with the
petitioner and her attorney the Departnent issued a decision on
Decenber 18, 2000 uphol ding the revocation of the petitioner's
conditional license. The petitioner, through her attorney,
filed an appeal of this decision (Fair Hearing No. 16,841) with
t he Human Servi ces Board on Decenber 21, 2000.

4. A hearing was convened in Mrrisville, Vernmont on Apri
5, 2001, at which the petitioner appeared with her attorney.
The parties agreed at that time that during the pendency of the
appeal the petitioner's conditional |icense had expired (on
Decenber 31, 2000) under its express terns and that the
petitioner had not reapplied for a license. The parties
informed the hearing officer that in the nmeantine the petitioner
had continued to operate her facility, but that there was a
pendi ng court action to determ ne whether the petitioner could
continue with her |ease of the prem ses. The parties agreed
that the issue in Fair Hearing No. 16,841 was noot in that the
Iicense had expired. The parties agreed that the petitioner
woul d pronptly reapply for a license and that the matter woul d
be continued to hold an evidentiary hearing if (as was expected)
t he Departnent denied this application. The parties failed to
reach an agreenent regarding the petitioner's continued

operation of the facility during the pendency of any new appeal.
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5. On April 24, 2001 the petitioner and her attorney
filed a request for hearing with the Board (Fair Hearing No.
17,057) to appeal the Departnment's denial of the petitioner's
reapplication for a license dated April 16, 2001.

6. On April 27, 2001, the board mailed the parties a
notice of hearing scheduled for May 18, 2001 in Montpelier,
Vernont. The parties subsequently agreed to continue the matter
until June 29, 2001, when anot her hearing was schedul ed.

7. On June 14, 2001, the Board received a notice fromthe
petitioner's attorney that she was w thdraw ng her
representation of the petitioner.

8. On June 29, 2001 the Department appeared with its
W tnesses at the hearing. One half-hour before the hearing was
to commence the petitioner e-mailed the Board that she woul d not
be appearing at the hearing because she felt that pending civil
suits in court had to be "dealt wth before evidence can be
reviewed before this board". At that tine the hearing officer
granted |l eave to the Departnent to file a notion to dism ss.

9. The Departnent filed its notion with acconpanyi ng
docunents on July 9, 2001.

10. On July 18, 2001 the hearing officer sent a nmenorandum
to the parties directing the petitioner to respond in witing to

the Departnent’'s notion by August 1, 2001.
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11. To date, the Board has heard nothing nore fromthe
petitioner.

12. In its notion the Departnent represented that due to
i mm nent court action the petitioner is in the process of |osing
her business and the building in which it is based because of
violations of the | ease agreenment with her |andlord and because
of uncorrected fire safety defects on the prem ses. As noted
above, despite being specifically directed to do so, the

petitioner has not responded in any way to these all egations.

CRDER

DAD s notion to dismss Fair Hearing No. 16,841 is granted
on the basis of npotness, as previously agreed by the parti es.
DAD s notion to dismss Fair Hearing No. 17,057 is granted on

the basis of the petitioner's failure to pursue this appeal.

REASONS
As noted above, the petitioner, who was represented by an
attorney at the time, agreed in April that her initial appeal,
Fair Hearing No. 16,841, was noot because the |icense being
revoked had expired under its express terns shortly after the
Departnent's decision to revoke it. As agreed by the parties,

the petitioner subsequently filed a reapplication for a |icense
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to operate her residential care honme, which the Departnent
pronptly denied. The petitioner filed Fair Hearing No. 17,057
to appeal this decision.

As noted above, the petitioner did not appear at the
schedul ed hearing in this matter and has not responded to the
hearing officer's direction that she answer the Departnment's
notion to dismss in this matter. Except for the brief e-nai
message she sent on June 29 (see supra) the Board has heard
not hing fromthe petitioner since she filed her request for
hearing on April 24, 2001. It nust be concluded fromthis that
the petitioner has failed to adequately pursue her appeal.

It should be noted, however, that dism ssal of the
petitioner's appeal at this tinme does not nean that she cannot
reapply to the Departnment for a license nowor in the future if
she wi shes to continue to operate her residential care hone.
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